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STATEMENT OF THE CASE
Nature Of The Case
Rebecca R. Allen appeals from her judgment of conviction for forgery.
Statement Of The Facts And Course Of The Proceedings
Allen went to Money Tree, a check-cashing facility,
to cash a check. (Tr.,
I
p.91, L.20 - p.94, L.19.) She presented a $4,900 check to the manager of the
facility, Ms. Brandy Perkins, and asked Ms. Perkins to cash it. (Tr., p.93, Ls.622; p.95, Ls.12-19.)

Ms. Perkins told Allen that she would need to get

verification on the check because of the amount. (Tr., p.95, Ls.20-24.) Allen
passed Ms. Perkins the check through the window and Ms. Perkins attempted to
verify the check in order to cash it.

(Tr., p.96, Ls.10-15.) After Ms. Perkins

noticed irregularities on the face of the check, she asked Allen how she came
into possession of the check. (Tr., p.96, L.15 - p.97, L.25.) Allen first told Ms.
Perkins that she received the check from her husband's friend. (Tr., p.97, Ls.1115.) Later, she told Ms. Perkins that the check was from her friend's husband.
(Tr., p.97, Ls.17-25.) Ms. Perkins informed Allen that the check was not real and
that they were going to keep it and provide it to the police. (Tr., p.98, Ls.16-19.)
Allen told Ms. Perkins that she "didn't want any part of it" and left the premises.
(Tr., p.98, Ls.17-20.) Ms. Perkins called the police and filled out a forgery report.
(Tr., p.99, Ls.2-9; p.115, Ls.1-11.)
After responding and gathering information at Money Tree, police
contacted Allen at her home. (Tr., p.117, Ls.7-16.) She initially told the police
that she was struggling financially and that her friend Dawn Harrison sent her the
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check.

(Tr., p.118, L.20 - p.119, L.20.) She ultimately admitted to police that

she was lying and that she received the check after responding to an email from
an individual identified as Al Yusuf. (Tr., p.122, L.25 - p.123, L.13.) She also
admitted that she was familiar with the Nigerian check scams and had suspicions
that the check was fraudulent.

(Tr., p.124, Ls.1-3; p.125, Ls.7-15.)

Despite

these suspicions, Allen admitted to the police that she went to Money Tree to
cash the check. (Tr., p.125, Ls.7-10.) She also signed a statement admitting the
same. (Tr., p.127, Ls.2-12.)
Allen was arrested and charged with felony forgery. (R., pp.19-20.) The
case proceeded to trial and, after the state presented its case, Allen moved for
judgment of acquittal.

(Tr., p.170, Ls.3-22.) The trial court denied the motion

(Tr., p.182, Ls.7-9) and after the presentation of the defense the case was
submitted to the jury (Tr., p.244, L.22 - p.245, L.2). The jury found Allen guilty of
forgery. (R., p.71.) The court imposed a unified sentence of seven years with
one year fixed. (R., p.78.) However, the court suspended the execution of that
sentence and placed Allen on probation for a period of seven years. (R., p.78.)
Allen filed a timely appeal. (R., pp.84-86.)
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ISSUE
Allen states the issue on appeal as follows:
Was there sufficient evidence to convict Ms. Allen of felony forgery
where as a matter of law, a payee could not pass or attempt to
pass a check without a signature?
(Appellant's Brief, p.6.)
The state rephrases the issue on appeal as:
Has Allen failed to demonstrate from the record that the evidence, viewed
in the light most favorable to the verdict, is insufficient to support the jury's
verdict finding Allen guilty of forgery?
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ARGUMENT
There Is Substantial Evidence In The Record To Support
The Jury's Verdict Finding Allen Guilty Of Forgery
A.

Introduction
Allen claims the jury's verdict finding her guilty of forgery was not

supported by adequate evidence. (Appellant's Brief, pp.7-10.) Specifically, Allen
claims that because the fraudulent check was never indorsed she "could not
have passed or attempted to pass the check, as a signature is required before
an instrument can be presented for payment by a payee." (Appellant's Brief,
p.10.) Allen's argument is without merit. The state was not required to prove the
check was indorsed in order to show that Allen passed or attempted to pass a
fraudulent check.

A review of the record shows that the state presented

substantial competent evidence from which the jury reasonably found that Allen,
with the intent to defraud another, presented a fraudulent check for payment
and, as such, was guilty of forgery.

B.

Standard Of Review
An appellate court will not set aside a judgment of conviction entered

upon a jury verdict if there is substantial evidence upon which a rational trier
of fact could have found the essential elements of the crime beyond a
reasonable doubt. State v. Reyes, 121 Idaho 570, 573, 826 P.2d 919, 921
(Ct. App. 1992).

In conducting this review the appellate court will not

substitute its view for that of the jury as to the credibility of witnesses, the
weight to be given to the testimony, or the reasonable inferences to be drawn

4

from the evidence. State v. Knutson, 121 Idaho 101, 104, 822 P.2d 998,
1001 (Ct. App. 1991). Moreover, the facts and inferences to be drawn from
those facts are construed in favor of upholding the jury's verdict. State v.
Hughes, 130 Idaho 698,701,946 P.2d 1338, 1341 (Ct. App. 1997).
C.

Substantial Evidence Supports The Jury's Verdict That Allen Passed Or
Attempted To Pass A Fraudulent Check
Allen does not challenge the sufficiency of evidence on the element of

intent or whether the check was fraudulent. Rather, her argument is limited to
the claim that "the State failed to prove beyond a reasonable doubt that she
'falsely passed or attempted to pass' the check in question." (Appellant's Brief,
p.9.) As set forth below, this argument is without legal or factual support.
A person is guilty of the crime of forgery if that individual "with the intent to
defraud another ... utters, publishes, passes, or attempts to pass, as true and
genuine ... [an] altered, forged or counterfeited" checks.

Idaho Code § 18-

3601. "Passing or uttering a check consists of presenting it for payment." State
v. Booton, 85 Idaho 51, 56, 375 P.2d 536, 538 (1962). The record contains
competent and substantial evidence that Allen presented the check for payment
and, thus, passed or uttered the check.
Brandy Perkins, the branch manager of Money Tree, a check-cashing
facility, testified that Allen handed her a check for $4,900 and asked for it to be
cashed. (Tr., p.91, L.17 - p.93, L.22.) Ms. Perkins testified as follows:
Q.

Okay. Ms. Perkins, when -- what -- did Ms. Allen just pass
the check to you, or how did that check get to you?

A.

She came in and said she needed to cash a check.
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Q.

Was it clear that she said that she wanted to cash a check.

A.

Yes.

Q.

Was there any talk about verifying the check to see if it was
real?

A.

Only on our end. We just said, well, you know, we need to
be able to get verification on a check of that size.

Q.

Did Ms. Allen say, "I just want to see if this check is real?"

A.

No.

Q.

Okay. And you've had those circumstances before?

A.

Yes, definitely.

Q.

And do you have a clear recollection about that part of the
conversation with Ms. Allen?

A.

Yes. She gave us the check, and she passed it through the
window. We began to try to verify the things on the check.

(Tr., p.95, L.12 - p.96, L.17.)
In addition to this testimony, which in and of itself constitutes substantial
evidence sufficient to uphold the jury's verdict that Allen passed the check in
question by presenting it for payment, Allen also signed a written statement
admitting "[She] took it [the check] down to Money tree to cash it." (Tr. Exhibit
A.) Consistent with that statement, Allen also admitted to the investigating officer
that she had gone to Money Tree for the purpose of cashing the check, i.e.,
presenting the check for payment:
Q.

All right. Did she -- did she admit to you that she had in fact
gone in to cash the check?

A.

Yes.
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(Tr., p.125, Ls.2-10.) These admissions by Allen, coupled with the act of giving
Ms. Perkins the check and telling Ms. Perkins that she needed to cash the
check, constitute substantial and competent evidence that Allen presented the
check for payment.
Notwithstanding this substantial and competent evidence supporting the
jury's verdict, Allen argues that this evidence is insufficient to support the verdict
because Allen never indorsed the back of the check. (Appellant's Brief, p.10.)
She argues that because negotiation of a check requires transfer of possession
and indorsement by the holder, she did not technically "pass" the fraudulent
check.

(Appellant's Brief, p.10.)

This argument fails as a matter of law.

lndorsement is clearly not an element of the crime of forgery.
statute specifically requires indorsement to pass a check.

Nothing in the

Furthermore, such a

requirement would be contrary the language in Booton, supra, that passing a
check happens when a check is presented and payment is requested. 85 Idaho
at 56, 375 P.2d at 538. Allen ignores this authority and reads into the statute
requirements that do not exist.

The facts and law show that Allen passed a

fraudulent check when she gave the check to the manager and asked her to
cash it.
Alternatively, at a minimum the state presented substantial and competent
evidence that Allen attempted to pass the check. A plain reading of Idaho Code
§ 18-3601 shows that the Idaho legislature intended to criminalize both the
passing of a fraudulent check and the "attempt" to pass a fraudulent check:
"utters, publishes, passes, or attempts to pass .... " Here, Allen was charged
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with forgery by the alternative means of either both passing or attempting to pass
a fraudulent check. (R., p.19.) Idaho courts have held that an attempt consists
of two elements: an intent to do an act or bring about certain consequences
which would in law amount to a crime, and an act in furtherance of that intent
which goes beyond mere preparation. See State v. Otto, 102 Idaho 250, 251,
629 P.2d 646, 647 (1981); State v. Fabeny. 132 Idaho 917, 923, 980 P.2d 581,
1

587 (Ct. App. 1999). The preparatory phase of a crime consists of "devising or
arranging the means or measures necessary for the commission of the offense."
Otto, 102 Idaho at 251,629 P.2d at 647 (quoting Perkins, Criminal Law 557 (2d
ed.1969)). "To go beyond mere preparation, the actions of the defendant must
reach far enough toward the accomplishment of the desired result to amount to
the commencement of the consummation of the crime."

State v. Glass, 139

Idaho 815, 818, 87 P.3d 302, 305 (Ct. App. 2003) (internal quotation marks and
citations omitted).

Here, although Allen may not have indorsed the check at

issue, she asked Ms. Perkins to cash the check and gave her the check. These
acts are more than mere preparation and constitute a substantial step in the
consummation of the crime. Accordingly, Allen at the very least attempted to
pass the fraudulent check. Allen's argument that there was insufficient evidence
to convict her of forgery is, therefore, without merit.

1

Although Allen was not charged under Idaho's attempt statute, Idaho Code §
18-306, the language of Idaho Code§ 18-3601 incontrovertibly criminalizes the
attempt to pass a fraudulent check. There is no reasoned basis to interpret the
"attempt" aspect of Idaho Code§ 18-3601 any differently than the elements of
attempt under Idaho Code§ 18-306.
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CONCLUSION
The state respectfully requests Allen's conviction be affirmed.

DATED this 29th day of May 2009.
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)faniel W. BoweJ~
Deputy Attorney General

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 29th day of May 2009, served a true
and correct copy of the attached BRIEF OF RESPONDENT by causing a copy
addressed to:
ERIC D. FREDERICKSEN
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the
Idaho Supreme Court Clerk's office.
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aniel w. BowerT'
Deputy Attorney General
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